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MARY

E.

FOOTER*

The International Regulation of Trade
in Services Following Completion of
the Uruguay Round
Although it is widely accepted that services have been the fastest growing
sector in the global economy for more than a decade, the international regulation
of trade in services has lagged far behind other developments in the field of
international trade. It was not until the eighth round of Multilateral Trade Negotiations (MTN), held under the auspices of the GATT' and launched at Punta del
Este in 1986,2 that contracting parties to the GATT began serious negotiations
on trade in services. This article includes an assessment of some of the key
negotiating strategies; a review of the status of international trade in services
following completion of the Uruguay Round MTN and the emergence of the
General Agreement on Trade in Services (GATS), and finally, an appraisal of
continuing negotiations aimed at progressive liberalization of services, pending
the entry into force of the Final Act of the Uruguay Round and the Agreement
Establishing the World Trade Organization (WTO).
I. Negotiations on Trade in Services
The decision to negotiate on trade in services is of relatively recent origin.
Despite an earlier foray into the services' field on a sectoral matter in 1954 when
Note: The American Bar Association grants permission to reproduce this article, or a part thereof,
in any not-for-profit publication or handout provided such material acknowledges original publication
in this issue of The InternationalLawyer and includes the title of the article and the name of the
author.
*Part-time Lecturer in Law, University College London, and Visiting Senior Research Fellow,
Centre for Commercial Law Studies, Queen Mary & Westfield College, London.
1. General Agreement on Tariffs and Trade (GATT), opened for signatureOct. 30, 1947 (to
which 126 states are parties) (entered into force Jan. 1, 1948), T.I.A.S. No. 1700, 55 U.N.T.S.

187 [hereinafter GATT 1947]. The current text is at IV GATT
DOCUMENTS 1-78 (1969) [hereinafter BISD].

BASIC INSTRUMENTS AND SELECTED

2. Ministerial Declarationon the Uruguay Round, Sept. 20, 1986, BISD 33S/19 (1987), reprinted in 25 I.L.M. 1623 (1986).
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the CONTRACTING PARTIES 3 to the GATT considered proposals relating to
discrimination in transport insurance, 4 which led to the 1959 Recommendation
by the CONTRACTING PARTIES on "Freedom of Contract in Transport Insurance," 5 it was not until the GATT Tokyo Round (1973-1979), on the initiative
of the U.S. government, that the matter was taken up. However, initial progress
was limited to conducting research in the area and developing an international
consensus on services. A Ministerial Declaration of 1982 simply recommended
that contracting parties with an interest in services undertake national examinations of this sector, compile and distribute information among themselves on the
matter as uniformly as possible, and review the results at the 1984 session.6 A
firm decision to negotiate on trade in services was not taken until 1986 when
the Ministerial Declaration at Punta del Este launched the Uruguay Round. The
overall objective of the negotiations on services was:
to establish a multilateral framework of principles and rules for trade in services,
including elaboration ofpossible disciplines for individual sectors, with a view to expansion of such trade under conditions of transparency and progressive liberalization and
as a means of promoting economic growth of all trading partners and the development
of developing countries. Such framework shall respect the policy objectives of national
laws and regulations applying services and shall take into account the work of relevant
international organizations.'
As to further progress on negotiations, the Group Negotiating Services (GNS)
established a five-point agenda for the initial phase of the negotiations to include:
definition and gathering of statistical data; the concepts on which principles and
rules for trade in services might be based; coverage; the relationship of existing
disciplines and intergovernmental sectoral arrangements; and the establishment
of a regulatory framework.
A.

POSITION OF THE UNITED STATES AND THE EUROPEAN COMMUNITY

From the end of the Tokyo Round MTN in 1979, the United States gave key
priority to trade in services' issues and encouraged other GATT contracting

3. According to GATT art. XXV:I, wherever the designation CONTRACTING PARTIES
appears in the General Agreement it means the contracting parties acting jointly and is primarily
aimed at the contracting parties' powers to interpret the General Agreement by way of (i) decision
making, (ii) reports of panels and working parties, (iii) chairman's rulings, (iv) council action, or
(v) exceptionally, a legal opinion from the director general of the GATT. See GATT ANALYTICAL
INDEX: GUIDE TO GATT LAW AND PRACTICE 811 (6th ed. 1994) [hereinafter GATT ANALYTICAL
INDEX]; see also JOHN H. JACKSON, WORLD TRADE AND THE LAW OF GATT 126-32 (1969).
4. GA7TReview Session, 1954-1955, BISD 3S/242-43 (1955). To the extent that c.i.f. customs
valuation is permitted, insurance and freight may also be covered by GATT article VII and the
separate Tokyo Round Agreement on Implementation of Article VII of the General Agreement on
Tariffs and Trade (GATT Customs Valuation Code), BISD 26S/1 16 (1980).
5. Recommendation of 27 May 1959, BISD 8S/26 (1960).
6. Doc. L/5424, adopted on Nov. 29, 1982, BISD 29S/9 at 21-22 (1983).
7. BISD 33S/28 (1987).
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parties to carry out research in the services' sector. 8 The Reagan administration
showed interest in forming a coalition among international services' industries,
which in any forthcoming negotiations could add some weight to other liberal
interests, such as the agricultural lobby, and offset some of the protectionist trade
interests, for example in the textiles and clothing sector. 9
In April 1981 the Administration's Trade Policy Committee set in motion a
services' work program to use existing bilateral arrangements with other governments to resolve current trade problems the private sector had identified, to seek
the development of a domestic and international "consensus" on services' trade in
preparation for future multilateral negotiations, and to review domestic legislative
provisions aimed at achieving reciprocity for U.S. service industries.'o The actual
policy objectives in negotiations are perhaps best summarized in U.S. Trade
Representative (USTR) Ambassador Brock's personal statement, published to
coincide with the 1982 GATT Ministerial Session, which identified the twin
objectives of trade expansion and the reduction of protectionist barriers to trade
in services." These were to be achieved through the development of a sound
institutional environment for services and of a negotiating process aimed at reducing, or eliminating, barriers to services' trade.
In more concrete terms, the USTR envisaged a framework or umbrella
agreement to cover both substantive rules on nondiscrimination, national treat-

8. The United States was also supportive of the work program initiated by the Organization
for Economic Cooperation (OECD) in the early 1980s. The OECD was established in 1961 with
the aims of achieving the highest sustainable economic growth, employment, and standard of living
among its member countries; of contributing to economic expansion in both member and nonmember
countries; and the expansion of world trade on a multilateral, nondiscriminatory basis in accordance
with international obligations (article I of the Convention, Paris, Dec. 14, 1960 (entered into force
Sept. 30, 1961)). The 24-member organization admitted a former developing country, Mexico, in
May 1994. See Murray Gibbs, Continuingthe InternationalDebateon Services, 19 J. WORLD TRADE
L. 199, 200 (1985).
9. U.S. Trade Representative Ambassador Brock under the Reagan administration was instrumental in establishing a Services Advisory Committee to provide direct government industry collaboration in the services' field. See Gibbs, supra note 8. The example was followed in Europe with
the establishment of a European Community Services Group (ECSG) to provide a forum for service
suppliers and the European Commission to jointly discuss services' trade negotiations and action being
taken by individual Member States. See The European Service Sector's View on the Liberalisation of
Trade in Services, paper by the ECSG for the European Commission, Apr. 14, 1987 (British Invisible
Exports Council).
10. Services and the Development Process, Report by the UNCTAD Secretariat, New York,
1985, at 42, U.N. Doc. TD/B/1008/Rev.1 (1985). The United Nations Conference on Trade and
Development (UNCTAD) was established in 1964. It began as a U.N.-sponsored conference designed
to deal with the twin issues of trade and development with particular reference to developing countries.
G.A. Res. 1995, 19 U.N. GAOR Supp. No. 15, at 1, U.N. Doc. 1/5815 (1965); see also Diego
Cordovez, The Making of UNCTAD-InstitutionalBackgroundand Legislative History, 1 J. WORLD
TRADE

L. 243, 243-78 (1967).

11. Given in a statement to the Senate Subcommittee on International Finance and Monetary
Policy of the Senate Banking, Housing and Urban Affairs Committee (Nov. 1981), his views appear
as an article: Brock, A Simple Planfor Negotiation on Trade in Services, 5:3 THE WORLD ECONOMY
238-39 (1982).
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ment, market access, and disciplines to control state-sanctioned monopolies of
2
service providers, and procedural rules on transparency and dispute settlement.
It envisaged that most-favored-nation (MFN) treatment would apply to all signatories while national treatment would be fundamental to any agreement and would
have to be a binding general obligation. Trade in services was to be defined as
broadly as possible, including services' trade that involved significant investment
aspects, that is, requiring a commercial presence and entailing rights of establishment, since these aspects were crucial to achieving enhanced levels of market
access. While the existence of national monopolies was accepted, the United
States proposed that the sale of such services to foreign-based consumers be on
a nondiscriminatory basis. Additionally, the United States sought a number of
self-contained agreements dedicated to specific service sectors, incorporating and
extending the basic rules contained in the Framework Agreement. 13
By the time the Trade Negotiations Committee of the GATT met at ministerial
level in December 1988, in the so-called Montreal Mid-Term Review,14 the USTR
had narrowed to four the basic principles governing trade in services: national
treatment, establishment, nondiscrimination, and transparency. However, it was
becoming increasingly clear that prior multilateral agreements would create problems for specific service sectors, civil aviation and maritime transport services
to name but two. The civil aviation sector is based on a system of bilateral air
transport agreements specifying routes, landing rights, and tariffs as between
parties on a preferential basis, while in the maritime sector the UNCTAD Liner
Code tends towards a similar bilateral structure, and both the civil aviation and
maritime transport sectors recognize the concept of cabotage. Neither concept
is compatible with MFN, and subsequent developments have shown how limited
the application of a GATS is likely to be in certain sectors.
In civil aviation, the Annex on Air Transport Services is significant for what
it excludes, namely traffic rights and "services directly related to the exercise
of air traffic rights' ' 15 and instead applies only to measures affecting aircraft
repair and maintenance, the selling and marketing of air transport services, and
computer reservations systems (CRS). 16 In the maritime sector, as the Uruguay

12. Bernard Hoekman, Developing Countries and the Uruguay Round: Negotiating on Services,
in WORLD BANK POLICY RESEARCH WORKING PAPER No. 1220, at 5 (1993).
13. USTR, Annual Report of the President of the United States on the Trade Agreements Program,
1984-1985 U.S.T.R. Appendix M: US Goals for Trade in Services; see also Fred Lazar, Services
and the GA7T: U.S. Motives anda Blueprint for Negotiations, 24:1 J. WORLD TRADE L. 135 (1990);

Gibbs, supra note 8, at 200.
14. General Agreement on Tariff and Trade: Decisions Adopted at the Mid-Term Review of the
Uruguay Round, 28 I.L.M. 1023 (1989).
15. Article 2 of the Annex on Air Transport Services, in GATT SECRETARIAT,THE RESULTS
OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS: THE LEGAL TEXTS 353 (1994)
[hereinafter FINAL ACT, LEGAL TEXTS]. Traffic rights and services ancillary thereto are covered by
a multitude of bilateral air services' agreements.
16. Id. art. 3.
VOL. 29, NO. 2
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Round progressed, the United States sought to withdraw this industry from the
17
scope of any agreement, backed up by the U.S. Merchant Marine Act, which
provides the Administration with authority to take unilateral action against countries considered to be harmful to U.S. maritime interests. The United States has
been successful, since all that remains is an Annex on Negotiations on Maritime
Transport Services, in which parties agree to seek progressive liberalization and
further without having a sectoral agreement containing binding conto negotiate
18
cessions.
This point serves to highlight a further aspect of the U.S. position. On the
one hand, the United States continues to argue in defense of the liberalization
of trade, including trade in services, as is clearly demonstrated in title III of the
Trade and Tariff Act of 1984, as amended.' 9 In this statute the Administration
is given a clear and comprehensive negotiating mandate to proceed on the basis of
seeking to reduce or eliminate barriers to international trade in services, including
those denying national treatment or restricting establishment and developing internationally agreed rules, including dispute settlement procedures, in line with
legitimate U.S. domestic objectives. 2° On the other hand, the United States seeks
to reserve to itself the right, in the name of fair trade,2' to take such discretionary
and discriminatory domestic trade policy measures against its trading partners
22
as it sees fit in the guise of section 301 of the 1974 Trade Act, as amended by
the Omnibus Trade and Competitiveness Act of 1988.23
The pursuit of this policy within the framework of ongoing negotiations has
caused major consternation among the United States' chief trading partners, both
during and after completion of the Uruguay Round, as witnessed by the call of
the European Community and others in September 1988 for a discussion of the
recently enacted U.S. trade legislation in the GATT Council.24 The United States,
in a vigorous defense of its action, confirmed that it was committed to using GATT
procedures to settle trade disputes to the fullest extent possible, but reserved the
17. U.S. Merchant Marine Act of 1970, 46 U.S.C. § 1101 (1988).
18. Brian Hindley, The GATT's Last GATS?, unpublished paper presented at a Conference on
Uruguay Round Negotiations: Crisis and Response, convened by the Royal Institute of International
Affairs, March 7-8, 1991.
19. Pub. L. No. 98-573, 98 Stat. 2948 (1984).
20. Compare § 305 of the Trade and Tariff Act 1984 with § 104A of the Trade Act of 1974.
21. See Lazar, supra note 13, at 137ff.
22. 19U.S.C. §2411(a) (Supp. III 1985) directs the President to take "appropriate and feasible"
action (irrespective of whether such action is consistent with the GATT or any other international
agreement) in order (a) to enforce the rights of the United States under any trade agreement or (b)
to respond to an act, policy, or practice of a foreign country that (i) violates, or is inconsistent with,
the provisions of, or otherwise denies benefits to the United States under, any trade agreement, or
(ii) is unjustifiable and burdens or restricts U.S. commerce.
23. Pub. L. No. 100-418, 102 Stat. 1107; see also Judith H. Bello & Alan F. Holmer, The
Heart of the 1988 Trade Act: A Legislative History of the Amendments to Section 301, reprinted in
AGGRESSIVE UNILATERALISM: AMERICA'S 301 TRADE POLICY AND THE WORLD TRADING SYSTEM
48-49 (J. Bhagwati & H.T. Patrick eds., 1990).
24. U.N. Doc. C/M/224 (meeting of Sept. 22, 1988).
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right to act unilaterally in certain areas that were not yet within the reach of the
GATT, for example on services' trade and intellectual property rights protection.25
The European Community favored a broad agreement both in terms of general
scope and sectoral coverage throughout the services' negotiations in order to
maximize the potential for "effective" market access and encourage wide participation. As negotiations progressed, the European Community expressed a preference for an agreement with "soft" obligations, bereft of binding obligations
including national treatment,26 on which the United States was pressing for a
binding general obligation, and with a strong emphasis on the sectoral approach
in what it termed "sectoral appropriateness." 27 This meant that progressive liberalization on the key issue of market access should rest on respect for policy
objectives and the "appropriateness" of regulations in each sector.
The services' industry, in a 1987 report to the European Commission, stressed
the degree of regulation existing in many services' sectors. The report suggested
that regulations should be limited to necessary levels, be nondiscriminatory in
character as against foreign services and services' suppliers, and should reflect
the views of the private sector in addition to those responsible for formulating
policy and negotiating trade agreements. 28 The pressure that was brought to bear
by the private sector on the course of negotiations led to a Community proposal
for a permanent "Regulations Committee," whose task would be to define the
"appropriateness" of regulations and to ensure that practical procedures were
developed to deal with them.29
This particular position suited the Community, because it disguised the lack
of homogeneity existing between various Member States holding differing views
on the regulation of services, and this position was further accentuated by the
European Community's preoccupation with its policy of completing the internal
market by 1992. Thus, services' negotiations at the GATT multilateral level
were, to a large extent, seen as a further part of that overall aim of the Community
to achieve policies in the home market that were "services-friendly" and to
develop "an institutional, regulatory, and fiscal environment in accord with those
needs." 3 0 The legacy of the internal market approach has continued to dog service
negotiations as far as the Community is concerned, and nowhere is this more
evident than in the field of telecommunications, where initial commitments have

25. ROBERT E. HUDEC, ENFORCING INTERNATIONAL TRADE LAW: THE EVOLUTION OF THE
MODERN GATT LEGAL SYSTEM § 10.15 (1993).

26. Hoekman, supra note 12, at 14.
27. Stanley Golt, Trade Issues in the Mid-1980s, British-North America Committee, Nov. 1988,
at 47.
28. The European Service Sector's View of the Liberalization of Trade in Services, paper by
the ECSG for the European Commission, Apr. 14, 1987, at 7.
29. Golt, supra note 27, at 47.
30. Id.
VOL. 29, NO. 2
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not been made, pending further negotiations on basic telecommunications, and
the fact that the Community has still not completed the internal market in telecommunications.3
Furthermore, the European Community, already in a dominant position in
world service exports by the mid-1980s,32 saw a shift to the service sector as
being investment-led 33 and was keen that adequate consideration be given to
both services and investment issues, especially where a commercial presence is
required involving rights of establishment. Nowhere is this more apparent than
in the field of financial services, where article 9, section 4, of the Second Banking
Directive 34 operates to restrict foreign bank entry, by limiting or suspending the
authorization or acquisition of a new subsidiary in the European Community on
a reciprocal basis. 3
From the outset, the Community took the concepts of nondiscrimination and
national treatment virtually for granted and considered that any framework
agreement on services must provide for both. However, the European Community
and the United States differed over the treatment to be accorded to developing countries in the services' process. The Community, in particular, viewed the progressive liberalization of services as necessary to assist the development of developing
countries in those sectors where they have a comparative advantage," notably those
labor-intensive service products that besides tourism, cover professional services
(legal, accounting, engineering, consulting, medical, and quasi-medical services)
as well as data processing, software development, and cleaning services.
B.

POSITION OF DEVELOPING COUNTRIES

The initial response of developing countries toward negotiations on services was
one of resistance. 3 ' The North/South split ranged from concerns as to the desirability, scope, and content of certain services in any agreement, while some developing
countries expressed the view that services should be excluded from the negotiating
process altogether.3" The 1986 Punta del Este is a compromise between the developed and developing countries on the way forward in negotiations.
It was agreed that services' negotiations would proceed, but the developing
countries were successful in putting services on a separate track, outside the legal

31. See infra text section IV.C.
32. THE URUGUAY ROUND: GLOBAL AGREEMENT, GLOBAL BENEFITS 5 (Official Publication
of the European Communities, 1994).
33. Gibbs, supra note 8, at 207.
34. Council Directive 89/646/EEC 1989, O.J. (L 386) 1.
35. For further details of the outcome of the Community's negotiating offer, see infra text section
IV.C.
36. ECSG Report, para. 7.01, at 8-9; see also OECD, TRADE IN SERVICES AND DEVELOPING
COUNTRIES 7 (1989).
37. Gibbs, supra note 8, at 201.
38. Hoekman, supra note 12, at 4.
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framework of the GATT and separated from trade in goods, 39 in order to eliminate
the potential for cross-linkages between GATT issues and services. They also
succeeded in insisting upon economic development and growth being included
in the objectives of any agreement.4n
Some developing countries, led by Argentina, Brazil, and India, still remained
skeptical of the whole process, and this skepticism is reflected in the submissions
of Argentina and India, which maintained that economic development and growth
could best be met through market-sharing agreements in order to secure a greater
share of world services' trade for developing countries. 4' A few developing countries also wished to see that regulatory regimes remained in place, while others
were in favor of the retention of export promotion schemes or infant industry
protection clauses.
There was serious anxiety among developing countries about the lack of statistical data on services. Such data, which would enable them to determine how their
future services' trade would be affected by any agreement, was originally used
as a justification for excluding services' transactions that involved foreign service
suppliers because of the close nexus with issues of foreign direct investment (FDI).
Not surprisingly, throughout the ensuing negotiations developing countries were
keen to emphasize the need for governments to be able to address restrictive business practices, control inward FDI, and support infant industries; 42 the corollary
was that any attempt to make the national treatment obligation generally applicable
was considered unacceptable. 43 It will be recalled that the nongenerality of national
treatment and market-access obligations was also reflected in E. C. preferences during negotiations, and in fact this approach won the day. Where the United States
was otherwise successful was in securing a general binding obligation for MFN
with opt-outs in the form of MFN exemptions for certain sectors.
II. The General Agreement on Trade in Services
Following Completion of the Uruguay Round
A.

OVERVIEW OF THE

GATS

The GATS forms one of the annexes to the Agreement Establishing the WTO
(the WTO Agreement)."4 As such, it is an integral part of that agreement, and any
39. P.S. Randhawa, Puntadel Este and After: Negotiations on Trade in Services and the Uruguay
Round, 21:4 J. WORLD TRADE L. 163, 164 (1987).

40. See the Preamble to the GATS, which reiterates throughout the need to take the development
process into account. Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations, Apr. 15, 1994, FINAL ACT. LEGAL TEXTS, supra note 15, at 2, 327, 33 I.L.M. 1125,
1167 [hereinafter Final Act].
41. Hoekman, supra note 12, at 4.
42. A major preoccupation of developing countries was the preponderant role that transnational
corporations (TNCs) play in trade in services. See also Randhawa, supra note 39, at 169.
43. Hoekman, supra note 12, at 5.
44. The GATS forms annex IB to the WTO Agreement. See FINAL ACT, LEGAL TEXTS, supra
note 15, at 327ff, 33 I.L.M. at 1141.
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country accepting the WTO Agreement is also bound to accept the Multilateral
Trade Agreements annexed to it, including inter alia the GATT 19944' and the
GATS. With the exception of the four Plurilateral Agreements taken up in Annex
4,46 countries must accept all of the agreements included in the final Uruguay Round
package, and it is not possible for them to pick and choose among them. So far,
eighty former contracting parties to the GATT have become WTO members, and
it is expected that the remaining contracting parties will become members of the
new organization very shortly, either once their schedules have been approved or
when constitutional procedures for ratification have been completed; in addition,
some twenty other countries are seeking accession to the WTO. This expansion
will mean the extension of services' coverage to the broadest possible number of
participants, thereby eliminating the selectivity approach that characterized contracting party participation in the Tokyo Round nontariff barrier agreements.
The GATS bears some resemblance to the 1992 Treaty on European Union,47
because instead of seeking to provide a single institutional framework, it rests on
three pillars. The first pillar is a Framework Agreement consisting of thirty-nine
articles, spread over six parts, and is essentially a set of general concepts, principles, and rules that create obligations applying to all measures affecting trade
inservices.
Part I contains basic obligations with respect to definition and scope of services.
Part II contains the application of general obligations and disciplines, such as
MFN; transparency; provisions for increased participation of developing countries in the global trade in services; the administration of domestic regulations
pertaining to services; obligations with respect to recognition requirements in
the services' area; the use of limited restrictions on international transfers and
payments in the event of balance of payments difficulties; and the application of
general and special exceptions.
Part III of the GATS is the operative part containing provisions on market
access and national treatment, which are not drafted as general obligations, but
rather as specific commitments to be included in national schedules. Part IV
establishes the basis for progressive liberalization of services through further trade
negotiating rounds, including the withdrawal and modification of commitments in
national schedules after three years. Part V covers institutional provisions, including the establishment of a GATS Council together with reference to dispute
settlement procedures. Final provisions are taken up in Part VI.
The second pillar comprises the member countries' schedules of services'
45. Annex IA to the WTO Agreement, id. at 20ff, 33 I.L.M. at 1153.
46. This annex covers the Agreement on Trade in Civil Aircraft, the Agreement on Government
Procurement, the International Dairy Agreement, and the Agreement Regarding Bovine Meat. See
id. at 438, 33 I.L.M. at 1141.
47. The 1992 Treaty on European Union came into force November 1, 1993. It provides for a
single institutional framework with three pillars: the European Community, the Common Foreign
and Security Policy, and Cooperation in Justice and Home Affairs.
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commitments, listing specific negotiated obligations that constitute commitments
applying to those service sectors and subsectors listed in the national schedules,
subject to sector-specific qualifications, conditions, and limitations. They are the
subject of a continuing process of liberalization in the same way as tariff concessions in the goods sphere.
The third pillar is made up of a number of annexes, which take specific sectors
into account. The first of these annexes is the Annex on Article II Exemptions
(from the application of MFN) .48 The second annex is an Annex on the Movement
of Natural Persons Supplying Services under the Agreement but unaffected by
measures relating to employment, citizenship, residence, and so forth on a permanent basis. 49 Then follow a number of sectoral annexes:
-Annex on Air Transport Services
-Annex on Financial Services
-Second Annex on Financial Services
-Annex on Negotiations on Maritime Transport Services
-Annex on Telecommunications
-Annex on Negotiations on Basic Telecommunications. °
All three of the aforementioned pillars form integral parts of part II of the
Final Act of the Uruguay Round, open for signature and ratification by all existing
GATT contracting parties, as well as acceding parties.
In addition, eight institutional decisions and one understanding on various
issues related to the GATS are taken up in a different section of the Final Act
and considered as separate instruments that members may choose whether to
sign and be bound by. 5 They are as follows:
-Decision on Institutional Arrangements for the General Agreement on Trade
in Services
-Decision on Certain Dispute Settlement Procedures for the General
Agreement on Trade in Services
-Decision on Trade in Services and the Environment
-Decision on Negotiations on Movement of Natural Persons
-Decision on Financial Services (improvement, modification, or withdrawal
of all or part of commitments in this sector without compensation and finalization of positions relating to MFN exemptions to be undertaken no later than
six months after entry into force of the WTO)
-Decision on Negotiations on Maritime Transport Services
-Decision on Negotiations on Basic Telecommunications
-Decision on Professional Services
and finally,
48. FINAL ACT, LEGAL TEXTS, supra note 15, at 352, 33 I.L.M. at 1187.
49. Id. at 353, 33 I.L.M. at 1187.
50. Id., 33 I.L.M. at 1188ff.
51. Id. at 456ff, 33 I.L.M. at 1254ff.
VOL. 29, NO. 2
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-Understanding on Commitments in Financial Services (this forms an alternative basis for, or interpretation of, the specific commitments on market access
and national treatment outlined in Part III of the GATS). 52
B.

KEY ASPECTS OF THE

GATS

1. Definition
The GATS avoids any definition of services, instead choosing to identify, for
the purpose of the Agreement, four "modes of supply" to which the Agreement
applies. 3 More generally, according to article :3 it applies to "any service in
any sector except services supplied in the exercise of governmental authority,"
by which is meant services supplied "neither on a commercial basis, nor in
54
competition with one or more service suppliers."Thus, the supply of a service may be through cross-border activity "from the
territory of one member into the territory of any other member," as set out in
article 1:2(a), thereby involving a simple cross-border transaction in which there
is no physical movement of either the service provider or recipient. To give some
examples: In the financial services' sector this cross-border activity could mean
current transactions, including external payments and other forex activity, the
provision of financing facilities or investment instruments by banks, but also asset
and portfolio management, advisory, and agency services. In the air transportation
sector this cross-border activity might entail the sale and issue of passenger airline
tickets by a foreign carrier of one country to a resident of another. In the field
of telecommunications or information services the use of voice or data transmissions for commercial purposes using public, or private, lines and international
data channels gives rise to what are known as enhanced services enabling, for
example, the rapid communication of data between the headquarters of a multinational corporation and an overseas subsidiary.
Likewise, the service may be produced in an exporting country but traded
internationally, thus separating the supply of the service from the factors of
production, for example in the case of consulting services, life-assurance business, or architectural design. (Movement of persons may be necessary in the
form of salesmen or agents to market the service although increasingly ancillary

52. Id. at 477ff, 33 I.L.M. at 1260ff.
53. See id. at 328, 33 I.L.M. at 1169. "Supply of a service," according to article XXVIII of
the GATS, "includes the production, distribution, marketing, sale and delivery of a service." Id.
at 348, 33 I.L.M. at 1184.
54. Id. at 328, 33 I.L.M. at 1169. Article XIII of the GATS specifically excludes government
procurement in services, but it should be noted that the revised Agreement on Government Procurement (AGP), which forms one of the Plurilateral Agreements in Annex 4 to the WTO Agreement,
specifically takes up coverage of services in the appendix I to the AGP under annexes 4 and 5 in
each individual country's schedule of annexes. See also FRIEDL WEISS, PUBLIC PROCUREMENT IN
EUROPEAN COMMUNITY LAW 155 (1993); Mary E. Footer, GAiT: Developments in PublicProcurement and Procedures, in 6 PUB. PROCUREMENT L. REV. CURRENT SURVEY 193-204 (1993).
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services like telecommunications and cross-border data flows are the preferred
mode of delivery.)
The supply of the service may, in the words of article 1:2(b), involve consumption abroad and be undertaken "in the territory of one member to the service
consumer of any other member." Consumption abroad requires that the recipient
of the service travel to the service supplier, an obvious example being the foreign
tourist or the patient who travels abroad to receive specialized medical treatment.
Similarly, in the financial services' sector this type of service transaction is
typified by the provision of deposit facilities by a bank in one country to the
residents of another, or in the field of air transportation where the air traveller
pays airport user charges in a foreign state or where commercial aircraft are
charged landing and gate fees at a foreign airport.
A third possibility foreseen in article I:2(c) is the supply of a service by means
of a commercial presence "by a service supplier of one member, through commercial presence in the territory of any other member" where a service provider
crosses a border in order to render a service to the recipient who remains in situ.
However, what is usually envisaged in these circumstances is that the service is
sold abroad through a legal entity, thus requiring a commercial presence, for
example a foreign branch or affiliate in the case of insurance and banking. This
situation raises issues involving the right of establishment and the application of
national treatment, and thus is often inseparable from basic issues relating to
FDI.
Finally the GATS in article I:2(d) envisages the supply of a service involving
the presence of natural persons "by a service supplier of one member, through
the presence of natural persons of a member in the territory of any other member."
In this case the producer and recipient of the service do not meet but transact
through a third party, usually requiring the temporary movement of natural persons (service suppliers or persons employed by a service supplier who is a national
of a country that is a party to the agreement). For example, in the air services'
sector an air carrier of one state uses a CRS, operated by a third state, usually
its airline, in arranging transportation for a passenger, resident of another state.
2. Most-Favoured-Nation Treatment
MFN is the core general obligation of the GATS, applicable to all services,
and is defined in article II as the exercise of the principle of nondiscrimination
such that "each member shall accord immediately and unconditionally to services
and service suppliers of any other member treatment no less favourable than that
it accords to like services and service suppliers of any other country." 55 However,
the obligation differs in one important respect to its counterpart in article I of
the GATT, on which it is modeled.

55. FINAL ACT, LEGAL TEXTS, supra note 15, at 329, 33 I.L.M. at 1169.
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The GATS introduces the possibility for members to modify their MFN commitment by seeking exemptions under the Annex on Article II Exemptions very
much along the lines of the existing GATT XXV:5 waiver. Such exemptions
must, in principle, be filed prior to entry into force of the WTO Agreement,56
be detailed from the outset, are subject to review every five years, and terminate
on the date provided for in the exemption (in principle, such exemptions shall
not exceed ten years). However, the inclusion of such MFN exemptions introduces
the notion of differential treatment that runs counter to the underlying premise
of nondiscrimination.
As a general rule, a country may only obtain an exemption from the MFN
clause in order to offer a level of commitments to its partners that is higher than
the general level of commitments shown in that country's schedule. That is, a
country may improve upon the terms of treatment, but may not invoke an exemption in order to grant treatment less favorable than the minimum standard of
treatment specified in its schedule.
While this may be so, the application of unconditional MFN is problematic,
because the granting of market access is often sector specific (and may even
be individualized within that sector) rather than aimed at particular countries.
Moreover, the nondiscriminatory application of the permitted exception to quantitative restrictions on imported goods (article XIII of the GATT) is inapplicable
here.57 Practice has already shown that the eligibility to receive the benefits of
concessions under the GATS, in accordance with the principle of nondiscrimination embodied in the MFN rule, is running into difficulties. Many countries,
particularly developing ones, have chosen to include extensive limitations and
conditions with regard to market access and national treatment in their offers
submitted during the negotiations on commitments. Some of those offers have
been prefaced with reservations concerning a right to modify the contents in the
light of the number of offers made by other parties to the negotiations and the
degree to which they are equivalent and mutually acceptable.
This result is not what was intended, as demonstrated in the GATT Secretariat's
note during the course of negotiations:
The m.f.n. obligation requires that the most favourable treatment actually accorded in
all sectors, whether the subject of a commitment or not, must also be accorded to all
other members. Where an m.f.n. exemption has been granted for a measure, a member
is free to deviate from its Article II (Most Favoured Nation clause) obligations, but
not from its Article XVI (Market Access) and Article XVII (National Treatment) commitments. Therefore, in such cases a member may accord treatment inthat sector more
56. See id. at 352, 33 I.L.M. at 1187. Any exemptions filed after this date will have to conform
with the conditions laid down in article IX:3 of the WTO Agreement, which requires a qualified
majority of three-fourths of the members of the WTO. Id. at 11-12, 33 I.L.M. at 1148.
57. Article XVI:2 on market access contains a list of restrictive measures that members shall
not apply in granting market access, on similar lines to the prohibition on quantitative restrictions
in GATT article XI, but it does not detail any exceptions to that rule. See id. at 341-42, 33 I.L.M.
at 1179-80.
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favourable than the minimum standard to some members, as long as all other members
receive at least that minimum standard of market access and national treatment appearing
in its schedule. In such cases, it is not possible for a member to accord less favourable
treatment to certain members than
5 8 that specified in its schedule (for example on grounds
of reciprocity or the lack of it).
3. Transparency
The provisions of article III of the GATS demand transparency in all service
activities with exchange of information and publication of all relevant national
"measures" by way of laws, regulations, and administrative guidelines.5 9 Members have a duty to notify the Council for Trade in Services of the introduction
and change in national measures that may affect Specific Commitments under
Part III (that is, market access and national treatment) 6° and to set up, within
two years of entry into force of the WTO Agreement, inquiry points to provide,
upon request, specific information on any such national laws, regulations, and
the like. 6' On the matter of governability of foreign service suppliers, that is,
their ability to use international networks to evade taxes and regulations of foreign
exchange exposure or their ability to resort to unfair pricing practices, progress
can be expected to be much slower.
The duty to notify and make information available is unlikely to prove adequate
in practice. Instead, a more active stance by national regulatory authorities even
in developed market economies, in order to monitor various international service
operations, will be required, though doubtless this will stretch many such bodies
to the limits of their resources, an issue that the Agreement fails to address. The
Agreement also includes an additional provision at article IlIbis that provides
that members will not be required to disclose confidential information if disclosure
should in any way "impede law enforcement, or otherwise be contrary to the
public interest,"6 a somewhat cursory recognition of the difficult role with which
many regulatory bodies are faced. For example, in the financial services' sector,
central banks are responsible for banking supervision and the exercise of prudential control, while at the same time they have a duty to ensure that confidentiality
is not compromised.
4. Economic Integration
The GATS allows for a general category of exemption from the MFN clause
in article V by sanctioning agreements aimed at economic integration. This clause
permits countries involved in such arrangements to grant each other higher levels

58.
GATT
59.
60.
61.
62.

Extract from Scheduling of Initial Commitments on Trade in Services: Explanatory Note,
Secretariat, Sept. 3, 1993.
FINAL ACT, LEGAL TEXTS, supra note 15, at 329, 33 I.L.M. at 1170.
Id.
Id.
See id. at 330, 33 I.L.M. at 1170.
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of liberalization in services between or among themselves, 63 along lines similar
to article XXIV of the GATT for goods. In contrast to the GATT provision,
which only foresees the creation of free trade areas, customs unions, or interim
agreements regarding the two, article V of the GATS reflects both the broader
scope of the new Agreement and also some fifty years of experience with a GATT
article that has proven increasingly unsatisfactory in practice
and no longer reflects
6
changing perceptions on regional economic integration.
However, in the case of article V of the GATS, certain conditions must be
met relating to sectoral coverage (in the sense of number of sectors, volume
of trade affected, and modes of supply), elimination of existing discriminatory
measures, and prohibition on any new or additional ones.65 Special provisions
are also included for the differential and preferential treatment of developing
66
countries entering into arrangements that involve services.
5. Domestic Regulation
Article VI requires that "where specific commitments are undertaken, each
member shall ensure that all measures of general application affecting trade in
67
services are administered in a reasonable, objective and impartial manner.'
The Agreement thus recognizes a member's right to regulate, but at the same time
adds the duty for each member to provide for judicial, arbitral, and administrative
tribunals, or procedures; to review; and where appropriate, to grant remedies
for decisions that affect service suppliers. Members are exempt in the situation
where compliance with this requirement would conflict with constitutional or
other legal requirements of the domestic forum.68
This article extends to the review of measures that relate to qualification requirements and procedures, technical standards, and licensing requirements. The
Council for Trade in Services will henceforth be entrusted with the task of ensuring
that such standards and licensing requirements, which may be applied as qualitative conditions for granting market access, do not constitute unnecessary barriers
to trade or, by their application, nullify specific commitments contained in the
national schedules. In this respect it shall, through appropriate bodies, develop
any necessary disciplines in this area. While the Council's mandate is framed
in the broadest terms at this point, allowance is made for applying such disciplines
to members that have undertaken prior specific commitments in contravention

63. Id. at 331, 33 I.L.M. at 1171.
64. See F.A. Haight, Customs Unions and Free Trade Areas under GATT, 6 J. WORLD TRADE
L. 391-404 (1972); Jurgen Huber, The Practiceof GATTin Examining Regional Arrangements under
Article XXIV, 19 J. COMM. MKT. STUD. 281-98 (1981); John H. Jackson, Managing Economic
Interdependence, 24 LAW & POL'Y INT'L Bus. 1025-33 (1993).
65. FINAL ACT, LEGAL TEXTS, supra note 15, at 331, 33 I.L.M. at 1171.
66. Id.
67. Id. at 333-34, 33 I.L.M. at 1172-73.
68. Id.
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of the new rules, and there shall be recourse to international standard-setting
organizations in assessing the conformity of potentially conflicting licensing and
qualification requirements and technical standards. 69
6. Mutual Recognition and Harmonization
The counterpart of article VI on Domestic Regulation is article VII of the
GATS, which contains details on how members should seek to recognize the
education or experience obtained, requirements met, or licenses or certifications
granted in a particular country. This article deals in broad terms with mutual
recognition and harmonization, although not necessarily with approximation.
Again, every member has a duty to inform the Council for Trade in Services,
within twelve months from the date of entry into force of the WTO Agreement,
of its existing recognition measures and their legal basis and negotiations on
arrangements in this area, as well as new recognition measures or modifications
to existing ones. 70 Members are urged in the GATS to strive toward the establishment and adoption of common international standards and criteria for recognition
as well as common international standards for the practice of relevant services'
trades and professions-the last of which has already given rise to apprehension
in various professions, including the legal profession, notwithstanding an attempt
at Marrakech to meet such concerns with a Decision on Professional Services.
7. Restrictive Business Practicesand Antidumping
Some provision has been made for dealing with restrictive business practices,
notably on Monopolies and Exclusive Service Suppliers in article VIII of the
GATS, which is followed by a more general article on Business Practices in article
IX of the GATS. The first of these two articles addresses government-owned
enterprises, or public monopolies and simply states that they will be subject to
application of the MFN standard contained in article II of the GATS, while the
second is aimed at private enterprises.
Interestingly, parties were able to agree to further provisions for one specific
service sector-financial services. The Understanding on Commitments in Financial Services, to be found in part III of the Final Act of the Uruguay Round,
has an additional provision on Monopoly Rights, aimed at greater transparency,
whereby members shall list in their schedule pertaining to financial services all
existing monopoly rights, in addition to endeavouring to eliminate or reduce

69. Id.
70. Id. at 334, 33 I.L.M. at 1174.
71. It calls for a Working Party on Professional Services to examine and report with recommendations on domestic regulations in force and to develop applicable disciplines to ensure that professional
qualifications and standards do not constitute a barrier to trade. See id. at 462, 33 I.L.M. at 1259.
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their scope (section 1).72 Activities with anticompetitive effects that might be
considered relevant in the financial services' context include so-called club arrangements, which are primarily professional associations and groupings with
specific objectives involving matters like payments systems, quotation, dealing,
clearing and settlement systems for securities markets, and other financial instruments, but also discriminatory and predatory pricing.
This latter activity, known commonly in the goods sector as dumping, is just
as prevalent in services, although there is a lack of empirical study into the extent
of predatory pricing in individual service sectors.73 As with an antidumping action
for goods, the difficulty that will arise in bringing a successful predatory pricing
case in the services' sector is undoubtedly an evidentiary one where the onus is
on the claimant to demonstrate material injury.
The GATS does not have a specific article that deals with antidumping or
the broader concept of predatory pricing. Further, the revised agreement on
antidumping, or the Agreement on Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994, as its full name and subject matter suggests,74 applies only to trade in goods and not to services. Antidumping has been
specifically recognized as one of the items that will require additional work in
the forum of multilateral negotiations.75
At the same time, recognition is growing that some attempt should be made
at the multilateral level to deal generally with restrictive business practices and
cartels.76 Historically speaking, the original GATT rules of 1947 were drafted
on the assumption that they would be complemented by worldwide competition
rules on restrictive practices, as set out in Chapter V of the 1948 Havana Charter
for an International Trade Organisation, the latter of which failed to see the light
of day. At its first review session in 1954-1955, the GATT Contracting Parties
considered, but rejected, a proposal to add those earlier antitrust provisions to
the GATT. A Group of Experts on Restrictive Business Practices was appointed
in 1958 to study the situation and make recommendations, 77 which were subse-

72. It should be noted, however, that this "Understanding" allows for the scheduling of commitments on an optional basis, with higher levels of minimum obligations than in the framework text
of the GATS itself and is largely adhered to by the OECD member countries. See id. at 478, 33
I.L.M. at 1260.
73. Some sectors have been covered, for example telecommunications and audio-visual services,
while others have not, for example financial services.
74. It is taken up in Annex 1A to the WTO Agreement. See FINAL ACT, LEGAL TEXTS, supra
note 15, at 168, 33 I.L.M. at 1153 (not taken up).
75. See id. at 336, 33 I.L.M. at 1175.
76. To date the most ambitious proposal has been a detailed Draft International Antitrust Code
(DIAT) as aGATT-MTO Plurilateral Trade Agreement, put up for possible inclusion as a GATT-MTO
Plurilateral Trade Agreement in Annex 4, which was elaborated by a private International Antitrust
Code Working Group and submitted to the GATT in July 1993. See 5 WORLD TRADE MATERIALS
126-96 (1993).
77. Decisions, Reports, etc., of the 13th Session, BISD 7S/29 (1959).
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quently adopted by the GATT contracting parties in 1960.78 Yet the Arrangements
for Consultations on restrictive business practices 79 were never used in GATT
practice. Some thirty years later, in 1986, a proposal by developing countries
to include restrictive business practice on the agenda for the Uruguay Round
negotiations was opposed by the United States and other developed countries. 8°
Negotiations have revealed that the stage is set to open up competition even
further between goods, services, and intellectual property rights, as well as between producers and investors in a host of different countries. The GATS negotiations on liberalization of services' trade has demonstrated the extent to which
effective market access may depend on domestic competition laws and policies.
Further development at the international level calls for multilateral cooperation
in this field due to the plethora of different types of "international competition
rules" that limit governmental restraints on competition through an increasing
82
8
number of international agreements ' as well as private antitrust practice.
The more general article IX on Business Practices also recognizes at paragraph
2 that WTO members will need to hold further consultations aimed at eliminating
restrictive business practices. The same applies to Emergency Safeguard Measures, which is an additional source of unfinished business because article X of
the GATS, as drafted, simply provides for the negotiation of emergency safeguard
measures based on the principle of nondiscrimination to be negotiated and take
effect within three years of entry into force of the WTO Agreement. 83 Likewise,
the regulation of subsidies in article XV of the GATS envisage a further need
for negotiations in order to arrive at some form of discipline in services' trade. 84
The remainder of the articles are more by way of permitted exceptions to
the general obligations already noted. They include Freedom for Transfers and
Payments for Current Transactions at article XI of the GATS, which applies to
those service sectors where commitments have been undertaken, while the permitted Restrictions to Safeguard Balance of Payments at article XII of the GATS,
like its counterpart at article XII of the GATT, may only be taken subject to

78. See Decisions, Reports, etc., of the 16th & 17th Sessions, BISD 9S/170 (1961).
79. See id. at 28-29.
80. See GATT ACTIVITIES 1986, at 29 (1987).
81. For example, the E.C.-U.S. Agreement Regarding the Application of Their Competition
Laws of September 23, 1991, has since been declared invalid by the European Court of Justice in
its judgment of August 9, 1994. See Case C-327/91, France v. Commission (Lexis E.C.J., Aug.
9, 1994); see also various regional free trade arrangements, e.g., ch. 15 of the North America Free
Trade Agreement, 32 I.L.M. 663-64 (1993); the strengthened competition rules under articles 53,
54, and 75 of the Agreement on the European Economic Area (EEA); 14 EUR. COMPETITION L.
REV. (1993 Supp.); Joos Stragier, The CompetitionRules of the EEA Agreement and Their Implementation, 14 EUR. COMPETITION L. REV. 30 (1993).
82. See ERNST-ULRICH PETERSMANN, COMPETITION ELEMENTS IN INTERNATIONAL
AGREEMENTS: A SURVEY AND SELECTIVE ANALYSIS (OECD 1994).
83. FINAL ACT, LEGAL TEXTS, supra note 15, at 336, 33 I.L.M. at 1175.
84. Id. at 341, 33 I.L.M. at 1179.
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consultations,85 and must be nondiscriminatory in character. However, members
taking such action are permitted to give priority to certain service
sectors deemed
86
more essential to their economic or development programs.
Finally, two other exceptions-the General Exceptions at article XIV of the
GATS and the Security Exceptions at article XIVbis of the GATS-bear some
similarity to articles XX and XXI of the GATT 1947. Nevertheless, article XIV
is considerably shortened compared to its counterpart article XX of the GATT
and is equally significant for what it excludes as for what it includes. In particular,
it excludes the exception for conservation of exhaustible natural resources contained in subparagraph (g) of article XX of the GATT, although it permits mem87
bers to take measures necessary to protect human, animal, or plant life or health.
The matter has not been left to rest, since pursuant to one of the decisions adopted
under Part III of the Final Act, negotiations are still being pursued and a working
party has been set up specifically to address trade in services and environmental
issues. 8
A further exception that has not found its way into the Agreement is a so-called
cultural exception, along the lines of article XX, subparagraph (f) of the GATT,
which permits members to impose measures "for the protection of national treasures of artistic, historic or archaeological value." What is envisaged here is
the possibility for members to seek an exception to service activities on the
grounds that they threaten rights to privacy, the preservation of cultural autonomy,
or even national identity. Until now, the battle between the progressive liberalization of services' trade and the role of cultural diversity has been most closely
fought out in the audio-visual sector. More specifically, member countries have
called for continuing recognition of domestic measures related to broadcasting
advertising, the protection of privacy rights, protection of intellectual and artistic
property, and the protection of minors89 through the use of screen and television
quotas. Whereas the European Community has chosen to see such quotas as
necessary to the preservation of European cultural identity, its opponents argue
that the quota system is merely a means of hidden protectionism in favor of
European products and their suppliers. 9°
As to what it does include-article XIV of the GATS takes up a provision at
subparagraph (d) permitting a member's tax authorities to adopt or enforce measures "aimed at ensuring the equitable or effective imposition or collection of
85. See id. at 337, 33 I.L.M. at 1175-76.
86. Cf.id. art. XII, paras. 2 & 3.
87. Id. art. XIV, subpara. (b).
88. See Decision on Trade in Services and the Environment, in FINAL ACT. LEGAL TEXTS, supra
note 15, at 457, 33 I.L.M. at 1255; GATT/WTO NEWS, GW/02, June 24, 1994, at 2-3, 7-8; 107
GATT Focus, May 15-16, 1994.
89. INTERNATIONAL TRADE IN SERVICES: AUDIOVISUAL WORKS 20-21 (OECD Report, 1986).
90. See also Vincenzo Salvatore, Quotas on TV Programmesand EEC Law, 26 COMMON MKT.
L. REV. 967ff (1992), which discusses Council Directive 89/552, 1989 O.J. (L 298) 23 (the Television
Broadcasting Directive) and its international ramifications at some length.
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direct taxes in respect of services or service suppliers of other Members." An
interpretative statement in the footnote to this provision sums up what types of
measures are foreseen in this "tax carve out."
This article is followed by Part III-one of the key sections of the GATS
detailing Specific Commitments, covering Market Access, National Treatment,
and Additional Commitments (articles XVI, XVII, and XVIII of the GATS),
which apply only to listed sectors and subsectors of the Agreement.
8. Market Access
Unlike the GATT, market access is taken as being the vital element in all
service trade under the GATS and needs to be clearly distinguished from the
application of national treatment. Market access is the policy instrument by which
governments exercise their discretionary powers as to how foreign services, or
service suppliers, shall be granted access to their domestic markets. The principle
of national treatment comes into play once access has been granted. It concerns
the continuing treatment that the supplier of the services can expect to receive
from the authorities of the importing country. This principle can give rise to a
number of conflicts.
First, liberalization of highly regulated services, for example financial services,
or perhaps telecommunications in some countries, is seen as surrendering a degree
of autonomy and flexibility in macroeconomic and development policies, particularly in the areas of exchange control, monetary policy, and the allocation of
credit, or, to take the telecommunications sector, allocation of revenue-producing
government licences.
Second, in developing countries where infant industry policies continue to
play an important role in certain sectors, market access can provide a valuable
instrument for the achievement of the transfer of skills and technology. Governments in such countries are therefore inclined to be less willing to accord wider
market access to foreign service suppliers without a number of specific guarantees
inreturn.
The chosen method in article XVI of the GATS is not to define market access
as an obligation, but instead to seek an implicit approach, as suggested by the
wording in paragraph 1, which states that "each member shall accord services
and service suppliers of any other member treatment no less favorable than that
provided for under the terms, limitations and conditions agreed and specified in
its Schedule." 9' If a member lists a specific service sector in its schedule market
access (for all four modes of delivery described above), that sector is unrestricted
except for those limitations and conditions (discriminatory and nondiscriminatory
measures) that it has listed pertaining to a specific mode of supply. However,
such limitations may not include certain measures such as quantitative restrictions

91. FINAL ACT, LEGAL TEXTS, supra note 15, at 341-42, 33 1.L.M. at 1179-80.
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(quotas) or measures having equivalent effect, for example the placing of ceilings
on the number of natural persons who may be employed or on the amount of
foreign capital that may be invested in a particular service industry.92
9. National Treatment
Article XVII of the GATS on national treatment is modeled on GATT article
III, paragraph 4. In accordance with article XVII of the GATS "each member
shall accord to services and service suppliers of any other member, in respect
of all measures affecting the supply of services, treatment no less favourable
than that it accords its own like services and services suppliers." It is essentially
designed to ensure that foreign services and service suppliers are not subject to
discriminatory treatment under an importing country's internal taxes, laws, and
regulations. As with market access, members may list any conditions
and qualifi93
cations to the granting of national treatment in their schedules.
Where the national treatment article in the GATS differs from its counterpart
article III, paragraph 4 of the GATT is that the language of the new services'
article has been expanded to reflect GATT practice on the interpretation of this
particular standard in practice. It thereby takes account of the potential situation
where there would appear to be "equivalent treatment," 9 4 and yet an unfavorable
type of discrimination may exist where a foreign service supplier enjoys de jure
coexistence with a domestic service supplier but this is matched by de facto
inequality of competitive opportunity. For example capitalization requirements of
foreign banks may be more stringent for prudential reasons, or foreign insurance
providers may be subject to local asset requirements. Equally, landing slots at
an airport may be more numerous or more favorably positioned for the national
airline of the domestic country than for foreign carriers.
The precedent is the interpretation given to the wording "treatment no less
favourable" in the 1989 Panel Report concerning United States-Section 337 of
the Tariff Act of 1930,"5 that examined the consistency with GATT articles III

92. Id. art. XVI, para. 2.
93. Id. at 342-43, 33 I.L.M. at 1180.
94. The practice of the OECD with respect to its National Treatment Instrument has led to a
clarification by the Committee on International Investment and Multinational Enterprises (CIME)
whereby the concept of "equivalent treatment" has been adopted to take care of situations where
identical treatment cannot be accorded due to the special nature of certain service sectors, such as
the financial or insurance sector where legal/technical differences preclude a member from according
identical treatment. See also the National Treatment Sector of the 1976 Declaration on International
Investment and Multinational Enterprises and the Third Revised Decision on National Treatment,
adopted by the OECD Council in December 1991 (together the Declaration and the Revised Decision
make up what is known as the National Treatment Instrument). Full details appear in OECD, NATIONAL TREATMENT FOR FOREIGN-CONTROLLED ENTERPRISES 9ff (1993) (esp. at 22-23). For a
critique of this notion of "equivalent treatment" and the inappropriateness of applying the OECD
concept at a multilateral level, see Randhawa, supra note 39, at 170.

95. GATT Doc. L/6439 (Nov. 7, 1989), BISD 36S/345 (1990); GATT

ANALYTICAL INDEX,

supra note 3, at 151-55.
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and XX of section 337 of the U.S. Act that provides for the enforcement of
patent infringement claims in relation only to imported goods alleged to infringe
a U.S. patent. The panel, in turning to review the wording "treatment no less
favourable," decided that, although this expression is taken up in various places
throughout the GATT and in later agreements negotiated under the GATT framework, for example, the Tokyo Round Codes, it remained unqualified. It then
went on to qualify the expression as including "effective equality of opportunities
for imported products in respect of the application of laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation,
distribution or use of pucts." In the panel's views this phrase set a "minimum
permissible standard as a basis."
This standard did not preclude the application to imported products of "different formal legal requirements" provided they accorded imported products more
favorable treatment. Likewise, in situations where "application of formally identical legal provisions" would bring about less favorable treatment to imported
products, the application "of different legal provisions to imported products to
ensure that the treatment accorded them is in fact no less favourable" is warranted 96 Both these considerations find a counterpart in the additional qualification that has been added to article XVII of the GATS at paragraphs 2 and 3, where
formally identical or formally different treatments are permissible, provided they
do not alter the terms of competition in favor of domestic services or service
suppliers. 97
10. Additional Commitments
This additional article XVIII of the GATS allows for commitments to be negotiated on measures that reach beyond the purview of the GATS, relating, for
example, to qualifications, standards, or licensing matters.
11. Developing Country Participation
A further element included in the GATS is that of preferential and differential
treatment for developing countries (article IV in general) and, as with its counterpart in the General Agreement, Part IV of the GATT, forms a major exception
to the application of the general principle of nondiscrimination taken up in the
MFN clause at article II of the GATS. The aim of increasing the participation
of developing countries in the global services' trade is to be facilitated through
negotiated specific commitments that relate to access to technology on a commercial basis, improved access to distribution channels and information networks,
and the liberalization of market access in export sectors of interest to developing
countries."
96. GATT Doc. L/6439, supra note 95, paras. 5.11-5.14; GATT
note 3, at 155.

97.

FINAL ACT. LEGAL TEXTS,

supra note 15, at 342-43, 33 I.L.M. at 1180.

98. Id. at 330, 33 I.L.M. at 1170.
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The companion to article IV is the negotiating process that seeks to balance
limitations and concessions in countries' offers for services as a whole, pursuant
to article XIX, paragraph 2 of the GATS. 99 Here the parameters for progressive
liberalization on specific commitments are much less stringent and should allow
"appropriate flexibility for individual developing country Members for opening
fewer sectors, liberalizing fewer types of transactions, progressively extending
market access in line with their development situation and, when making access
to their markets available to foreign service suppliers, attaching to such access
conditions aimed at achieving the objectives. . . in Article IV. "'00 In this respect,
the language of article XIX is taken directly from the declaration at the Montreal
Mid-Term Review'0 1and came about specifically as a result of the initial negotiating stand of developing countries.
However, article IV as a whole does not exempt developing countries from
the obligations laid down in the GATS. Even so, a few provisions extend the
general intentions of article IV and recognize the differing levels of economic
development of developing countries (examples include the provisions on transparency at article III, paragraph 4, on economic integration at article V, paragraph
3, on measures to safeguard balance of payments at article XII generally, and
in the area of subsidies at article XV, paragraph 1).
Before turning to review the extent to which Progressive Liberalization, as
envisaged in Part IV of the GATS, has taken place, a word about the Institutional
Provisions contained in Part V of the Agreement. The Council for Trade in
Services is established pursuant to the WTO Agreement and is responsible to
the General Council of the WTO. Its functions are broadly outlined in article XXIV
of the GATS as those necessary "to facilitate the operation of this Agreement and
further its objectives," and in discharging its functions, it may establish subsidiary
bodies such as committees.
This part of the GATS also provides for dispute settlement under the
Agreement' °2 to which the Understanding on Rules and Procedures Governing
the Settlement of Disputes (DSU) 103 shall apply. The ratione materiae,or subject
matter of articles XXII and XXIII of the GATS, extends to consultation procedures, dispute settlement, and enforcement in line with the DSU for any matter
that properly falls under the GATS, with the exception of measures within the
scope of an international double taxation agreement."

99. Id. at 343, 33 I.L.M. at 1181.
100. See Hoekman, supra note 12, at 11-14 (an extensive survey of developing countries' role
in the services' sector).
101. General Agreement on Tariffs and Trade: Decisions at the Mid-Term Review of the Uruguay
Round, 28 I.L.M. 1023 (1989).
102. FINAL ACT, LEGAL TEXTS, supra note 15, at 346-47, 33 I.L.M. at 1182-83.
103. Annex 2: Understanding on Rules and Procedures Governing the Settlement of Disputes,
WTO Agreement, in id. at 404ff, 33 I.L.M. at 1226ff.
104. Id. art. XXII, para. 3, 33 I.L.M. at 1239.
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IV. Progressive Liberalization and Further Negotiations on Services
A.

BACKGROUND

For some observers, the conclusion of the Uruguay Round and signature of
the Final Act at Marrakech on April 15, 1994, appear confusing because it seems
as if important decisions in key service areas were not reached. There is some
truth in this statement, backed up by the GATS itself, because the agreement as
negotiated and concluded allows for, indeed endorses, the notion of a continuing
process of negotiations designed to improve commitments on market access and
national treatment across the board.' 0 5 Thus, progressive liberalization in trade
in service does not end with the conclusion of the Uruguay Round.
Negotiators have thereby bought time for this process in order to assess the
outcome of negotiations and to retain the right to decide on what basis they wish
to prolong the agreement, that is, to allow for the maintenance, improvement,
reduction, or even withdrawal of their schedules of specific commitments, while
others have wanted to keep their options open on whether or not to seek an
exemption from the MFN obligation so as to be able to apply discriminatory
measures, for example in seeking the fulfilment of reciprocity requirements. The
result of this process is that any definitive assessment of specific commitments
thus far made by individual WTO members and parties to the GATS will need
to await the outcome of renewed negotiations in this area.
B.

SPECIFIC COMMITMENTS IN SERVICES

For the present, it is notable that some countries have already taken on significant liberalizing measures since 1991, when specific requests and offers were
first exchanged in the process of negotiating specific commitments. By early
1993 all of the then twenty-four 0 6 OECD members had presented an initial offer
with the two major participants in the Uruguay Round, the European Community
and the United States, accounting for two-thirds and one-half respectively of all
the listed services' sectors.
Forty developing countries, including all of the most populous-Argentina,
Brazil, India, Indonesia, Korea, Mexico, and Nigeria-have presented offers
covering some eleven service sectors and subsectors that include business services
(including professional and computer-related services), communication services
(including postal, telecommunications, and audiovisual services that fall under
general services trade), construction services, distribution services, education,
environmental services, financial services, health care, tourism, recreation, and
105. Article XIX in Part IV of the GATS establishes the basis for progressive liberalization of
services through further trade negotiating rounds, directed towards the withdrawal and modification

of commitments in national schedules, commencing no later than five years after the entry into force
of the WTO Agreement. Id. at 343, 33 I.L.M. at 1180-81.
106. The number has recently increased to 25 with Mexico becoming a member in May 1994.
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transportation. 107 Still other countries have found themselves unable to offer binding commitments involving liberalization, whereas in other cases, a country's
schedule of commitments reflects a level of protection higher than current policy
and practice in certain sectors. Even where initial commitments have been made,
countries across the board, industrialized and developing, have variously subjected those commitments to so-called headnotes, which maintain regulations
applying across a number of subsectors or modes of supply or even contain
qualifications on the redrafting of relevant legislation.
C.

ONGOING NEGOTIATIONS

At the April 14-16, 1994, Ministerial Meeting held in Marrakech the Preparatory Committee for the WTO (PrepCom)'0° was established with the objective
of ensuring the orderly transition from the current GATT to the new WTO, in
addition to responsibility for final approval of the countries' schedules of initial
commitments in services. A Sub-Committee on Services was also established by
Ministerial Decision of April 14, 19 9 4 ,'09 to be responsible for preparatory work
relating to full implementation of the GATS once the WTO Agreement comes
into force, and for overseeing ongoing negotiations in three sectors (Movement
of Natural Persons, Maritime Transport Services, and Basic Telecommunications) for which the Marrakech Ministerial Meeting established negotiating
groups. " 0 Additionally, it was decided at the June 1994 meeting of PrepCom to
start consultations aimed at establishing a Negotiating Group on Financial Services, which had been anticipated, but not officially sanctioned at Marrakech."'
As far as maritime transport services are concerned, the Uruguay Round failed
to arrive at a set of specific commitments in this area, due in part to the virtual
impasse in negotiations created by the presence of a strong U.S. domestic shipping
lobby and the insistence by the United States of using sanctions against third
parties unwilling to grant access, based on the U.S. Merchant Marine Act. The
solution was to establish a Negotiating Group on Maritime Transport Services
(NGMTS), which has met several times since the April Meeting in Marrakech,
and which is due to submit its final report by June 16, 1996. Its negotiating
mandate is to be "comprehensive in scope, aiming at commitments in international
shipping, auxiliary services, and access to and use of port facilities, leading to the

107.
VICES:

UNITED NATIONS & WORLD BANK, LIBERALIZING INTERNATIONAL TRANSACTIONS IN SER-

A HANDBOOK (1993); Hoekman, supra note 12, at 17.

108. See FINAL ACT, LEGAL TEXTS, supra note 15, at 473, 33 I.L.M. at 1270; GATT/WTO

NEWS, supra note 81, at 1, 5-7.
109. Id.
110. These negotiating groups were provided for in Part III of the Final Act, which covers Ministerial Decisions and Declarations. See FINAL ACT, LEGAL TEXTS, supra note 15, at458, 459, 461,
33 I.L.M. at 1256, 1257, 1258; GATT/WTO NEWS, supra note 81, at 9-12.
111. See FINAL ACT, LEGAL TEXTS, supra note 15, at 459, 33 I.L.M. at 1256; GATT/WTO
NEWS, supra note 81, at 9.
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elimination of restrictions within a fixed time scale."".2 Thirty-four delegations,
including all the major seafaring nations, have thus far announced their intention
to participate in ongoing negotiations." 3 In the meantime, the MFN obligation
in article II of the GATS and the relevant paragraphs in the Annex on Article
II Exemptions (permitting MFN exemptions) are suspended to allow members
to improve, modify, or withdraw any commitments and related MFN exemptions
already made in this sector. 114
In the telecommunications sector the picture is slightly different since an Annex
on Telecommunications to the GATS was concluded. It applies to all measures
relating to access to, and use of, public telecommunications networks and services, except for those dealing with radio or television transmission, and includes
sector-specific guarantees on those measures, as well as other provisions on
transparency, technical cooperation, and the relationship of the annex to other
international organizations, like the International Telecommunications Union
(ITU) and the International Organization for Standardization (ISO). "' However,
the negotiators realized quite early on that many governments would not be in
a position to make far-reaching initial commitments in the field of basic telecommunications (trade in telecommunications transport networks and services) due
to complex issues of privatization of government monopolies in some countries.
On the other hand, specific commitments on sophisticated value-added telecommunications services (so-called enhanced services), which are more commonly
provided on a private basis, have already been included in the schedules of
commitments.
Despite international pressure to move faster on this sector, the main footdragger in negotiations on basic telecommunications has been the European Community, which is still in the process of liberalizing its own telecommunications
market, a task that it does not anticipate completing until 1998. The European
Community has been unable to offer anything by way of specific commitments
on access to public transport networks and services, nor does it expect to do so
until the end of 1995, when the Open Network Programme (ONP) will have
been completed.
In view of this situation, it was decided at Marrakech that progressive liberalization in this sector could only come about through further negotiations, and thus
a Negotiating Group on Basic Telecommunications (NGBT) was established by
Ministerial Decision of April 14, 1994."16 Since then the NGBT has received
112. Decision on Negotiations on Maritime Transport Services, para. 1,inFINAL ACT, LEGAL
TEXTS, supra note 15, at 459-61, 33 I.L.M. at 1257-58.

113. Including Argentina, Canada, the European Communities and their Member States, Finland,
Hong Kong, Iceland, Indonesia, Korea, Malaysia, Mexico, New Zealand, Norway, the Philippines,
Poland, Romania, Singapore, Sweden, Switzerland, Thailand, Turkey, and the United States.
114. Decision, supra note 112, para. 5.
115. See Annex on Telecommunications, in FINAL ACT, LEGAL TEXTS, supra note 15, at 359ff,
33 I.L.M at 1192ff.
116. Decision on Negotiations on Basic Telecommunications, in id. at 461-62, 33 I.L.M. at 1258.
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notice that twenty-two delegations intend to take part," 7 and it is proceeding with
work on substantial and technical issues on the basis of documents prepared by
the GATT Secretariat. Within the European Communities, the United Kingdom,
France, Germany, and the Netherlands have been at the forefront of liberalizing
both infrastructure and services. It has been suggested that the NGBT should
also address alternative infrastructures for telecommunications services, which
link up with television cable and broadcasting networks and other modes of
transport, including railroads or the electrical services' industry.
A further set of negotiations is still going on with respect to the Annex on
Movement of Natural Persons Supplying Services under the Agreement. " 8 From
the outset it was decided that this annex would only govern measures relating
to the entry and temporary stay of persons for the purposes of supplying a service.
It therefore seeks to exclude issues pertaining to citizenship, residence, or permanent employment as these would encroach too much on domestic laws relating
to nationality and immigration or labor laws. An allowance was therefore made
in the annex for members to derogate from the agreement and to negotiate specific
commitments in their schedules under Parts III and IV of the GATS.
A decision was adopted at Marrakech encouraging negotiations aimed at further
liberalization and establishing a Negotiating Group on Movement of Natural
Persons, which must report within six months of the WTO Agreement's coming
into force. 19 However, the whole question of freedom of movement of persons,
to which rights of establishment may attach, remains a particularly difficult one
for the European Community. The United States and Canada, on the other hand,
are keen to impose a set of quotas on supply of labor in the services' sector,
but are open to discussion. One specific country, India, has sought to tie the
liberalization of the market in financial services to specific guarantees on movement of natural persons.
In the financial services' sector the results have been mixed. On a positive note,
financial services form an integral part of the GATS with a specific Annex on Financial Services, "0thereby bringing a wide range ofbanking, securities, and insurance
activities within the scope of an enforceable set of multilateral rules and disciplines.
This technical annex adapts the basic provisions of the GATS to the specificities
of financial services, for example provisions permitting supervisory and regulatory
authorities to take measures for prudential reasons (the so-called prudential carveout), which is a key feature of the agreement reached in this sector.
117. Including Australia, Austria, Canada, Chile, Cyprus, the European Communities and their
Member States, Finland, Hong Kong, Hungary, Japan, Korea, Mexico, New Zealand, Norway, the
Slovak Republic, Sweden, Switzerland, Turkey, and the United States, although by October 1994
Singapore and India had not indicated any willingness to join the NGBT.
118. See FINAL ACT, LEGAL TEXTS, supra note 15, at 353, 33 I.L.M. at 1187.
119. Decision on Negotiations on Movement of Natural Persons, in id. at 458-59, 33 I.L.M. at
1256.
120. See id. at 355-58, 33 I.L.M. at 1189.
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However, success in this sector must also be measured against a number of
last-minute holding positions agreed upon by the negotiating parties. First, a
Second Annex on Financial Services (Second Annex)' 2 ' allows signatories to
retain the right to seek article II exemptions (MFN exemptions) during a twomonth period between the fourth and sixth month after entry into force of the
WTO Agreement. 22 This exemption has a twofold effect because it modifies two
important provisions in the GATS. Normally speaking, an MFN exemption if
not requested and accepted before the entry into force of the WTO Agreement,
under the Annex on Article II Exemptions, 2 3 could only subsequently be authorized by means of an MFN waiver, which under the WTO Agreement 24 requires
a three-fourths majority decision of the members at the Ministerial Conference.
The Second Annex neatly departs from this requirement to allow an MFN derogation for financial services, within a permitted time-frame of sixty days, although
still subject to the normal provisions of review after five years and a maximum
duration of ten years. Normally, such an invocation of an MFN exemption after
entry into force of the WTO Agreement would give rise to possible calls for
compensation by affected members under article XXI, but the Second Annex
waives this right. Second, it allows countries within this same sixty-day period
to improve, modify, or withdraw all or part of the specific commitments that it
has made in its schedule.' 25
The Second Annex also allows countries to continue negotiations designed to
improve upon the initial commitments they have made. In order to give effect
to this, as part of last-minute negotiations, it was agreed, in the Decision on
Financial Services, that the GATS provisions on financial services should enter
into force on an MFN basis for a period of six months, following entry into force
of the WTO Agreement, but that negotiations should continue to improve the
level and quality of commitments. At the conclusion of this transitional period,
and before the end of the sixth month period, signatories will be free to improve,
modify, or withdraw commitments, as they see fit.
One service sector receiving much publicity during the course of the Uruguay
Round was audio-visual, but ultimately protracted negotiations resulted in a failure to reach agreement on a separate annex. Instead, the sector is included under
the general services' provisions of the GATS. So far, specific commitments on
audio-visual services have only been made by the United States, Brazil, and some
of the South-East Asian countries, while Canada has chosen not to make any
commitments. The European Community has similarly made no market-access
commitments in this sector, and has even chosen to apply an MFN exemption for
the time being, thus enabling it to grant preferential treatment to third countries.
121.
122.
123.
124.
125.

See id. at 358, 33 I.L.M. at 1192.
Id.para. 1.
See FINAL ACT, LEGAL TEXTS, supra note 15, at 352, 33 I.L.M. at 1187.
See WTO Agreement, art. IX, para. 3, in id. at 11-12, 33 I.L.M. at 1148.
Id.para. 2.
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V. Conclusions
The foregoing survey would not be complete without some preliminary conclusions as to the achievements thus far on the GATS. While substantial ground
has been covered in arriving at a framework agreement on trade in services and
some progress has been made in individual sectors, there is still a long way to go.
The overall number of initial commitments in the different sectors has exceeded all
expectations, particularly where developing countries are concerned, many of
which have been able to make OECD-type commitments across the board. There
has been some initial disappointment that the Uruguay Round did not achieve
more in the way of negotiations and initial commitments, but perhaps the real
disappointment lies in the fact that the GATS does not contain any general requirement to eliminate, or phase out, inconsistent measures in effect at the time the
WTO Agreement comes into force, as the large number of headnotes in individual
countries' schedules of commitments testifies.' 26
The fact that negotiations are continuing in some sectors has several consequences. There is further scope for the progressive liberalization of services'
trade to continue over a longer period of time, and in some sectors this approach
is necessary to adjust to regulatory regimes and differences in technical standards
and requirements. The number of specific commitments will probably only increase gradually and will be dependent upon the results of ongoing negotiations,
which is hardly surprising. An oft-forgotten fact is that countries were initially
quite slow to make binding tariff commitments in the wake of the original General
Agreement of 1947, with initially only the twenty-three original contracting parties to the GATT, in addition to Chile. Under the Annecy Protocol of 1949,27
a further ten countries entered binding tariff schedules, with another five under
the Torquay Protocol of 1951, 28 while Japan did not accede until 1955.129
Viewed in this light, despite the eight years of negotiations it has taken, the
results of the Uruguay Round show that it is possible for the first time in history
to have a multilateral agreement for the regulation of trade in a wide range of
services, and this in itself is commendable. That the majority of the Round's
participants have already chosen to make specific commitments on many services
is perhaps an indication of their confidence in the future of the GATS.

126. See supra text section IV.B.
127. Annecy Protocol of Terms of Accession to the General Agreement on Tariffs and Trade,
opened for signature Oct. 10, 1949, 62 U.N.T.S. 122.
128. Torquay Protocol to the Terms of Accession to the General Agreement on Tariffs and Trade,
opened for signature Apr. 21, 1951, 142 U.N.T.S. 34.
129. Protocol of Terms of Accession of Japan to the General Agreement of Tariffs and Trade,
done on June 7, 1955, 220 U.N.T.S. 164; see also GAiT Status of Legal Instruments, GATT/LEG/
1, Supp. no. 13, paras. 1-2.1 through 1-2.3, 3-2.3, & 3-3.3 through 3-4.1.
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